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PROMISING STRATEGIES FOR MAKING THE MOST OF 

THE FEDERAL LEAD HAZARD DISCLOSURE LAW

May 5, 2003 Discussion Draft

HUD and EPA regulations took effect in 1996 mandating that owners and agents disclose information about known lead hazards to prospective buyers and tenants.  The law is “only” a disclosure law – it does not require the investigation of hazards or even the correction of identified hazards.  But over the past six years, many health department staff, legal services attorneys, community organizers, and advocates at all levels have come to believe that this law can be a powerful lever for action to control lead hazards in high-risk housing.   

Initially, the primary focus was on owner-occupied housing and purchase-sale transactions.  While disclosure routinely occurs for most single-family home sales, compliance is low for rental housing in many places.  In fact, many health departments and local leaders report that noncompliance is rampant in low-income, highest risk housing in their cities.  

Over the past several years, HUD, EPA, and DOJ have demonstrated the power of this law in taking enforcement action against violators, including some notorious slumlords.  But many local agency staff, advocates, and organizers are convinced that we have just begun to tap this law’s full potential.  This project is the first concerted effort to explore how to do just that.  

In addition to reporting egregious violations to HUD and EPA, a range of other strategies may provide useful leverage to motivate landlords to address and prevent lead hazards in their properties.  

The following pages briefly outline current thinking about seven strategies that have been identified so far by the Alliance and local leaders.  We hope that these descriptions of potential strategies will spark ideas about additional angles of opportunity and ways to strengthen the impact of these strategies.  

1. Inform Low-Income, High-Risk Tenants of Their Legal Rights

2. Mail Landlords a “Boilerplate” Letter

3. Inform Landlords about LBP or Lead Hazards in Their Properties

4. Link Code Enforcement and Lead Disclosure

5. Document and Report Disclosure Violations to HUD, EPA and US Attorneys

6. Intervene in Federal Disclosure Enforcement Action
7. Leverage the Federal Fair Housing Act
This paper is a discussion draft for the Project Kick-Off Workshop and will be expanded and refined over the summer based on the feedback of workshop participants.

1.  Inform Low-Income, High-Risk Tenants of Their Legal Rights

Increasing awareness among low-income, high-risk tenants about the disclosure law (and related lead-safety, discrimination, and retaliation laws) makes sense for several reasons.  First, these tenants are the people to whom lead disclosure is required and their health is most directly affected by lead hazards in their home.  After all, it is a “right-to-know” law, and tenants deserve information to help them make informed choices about a place to live that is safe for their children.  Informed tenants also can help compile information about owners, indicate whether disclosure has occurred, provide access to homes for hazard investigations, and otherwise join with advocates in putting pressure on landlords to make homes safe.  

Resource Intensity

Moderate workload and low cost.  Because most tenants are unaware of their rights under the disclosure law, and because the law itself only goes so far, it will take effort and planning to do this well.  The Alliance has developed a slide show (for groups that work with tenants, rather than tenants themselves) about the disclosure law that you may find useful in developing an education program.  Additional effort may be needed to channel tenant knowledge into actions that will spur effective action by landlords.

Circumstances Where this Strategy Can Be Effective

This strategy complements all of the other ones.  When other strategies are used that put a landlord on notice about his hazards in their properties, reaction may vary from making effective repairs to illegally retaliating against tenants.  For this reason it is beneficial that the tenants involved receive information about the law and their rights – including related laws that deal with retaliation, discrimination, and obtaining needed repairs.  Residents also have legal recourse for violations of the disclosure law (e.g., standing to sue for triple damages suffered because of a violation) that may help leverage lead safety.

Planning Considerations

· Learn beforehand about related tenant legal rights and include this information in your educational efforts.

· Develop educational materials and messages that simplify the issues involved in disclosure and related laws and that are tailored to other complementary strategies.

· Organize education with groups of tenants (building- or complex-wide, block clubs, etc.) for efficiency and to build tenant cohesiveness.

· Consider partnering with public interest housing/tenant rights legal groups that can provide assistance as needed.

Evaluation Factors

· Number of tenants informed of their rights.

· Track responses by landlords and document their follow-up actions.

· Feedback from tenants.
2.  Mail Landlords a “Boilerplate” Letter  

Under this strategy, either a community-based organization or a government agency would mail “standardized letters” to multiple rental property owners and/or managers.  Such letters could seek to achieve one or more of the following purposes:  

· Inform landlords of the prevalence of lead-based paint in the community’s housing – and the likelihood of lead-based paint in his property,

· Inform landlords about federal lead hazard disclosure requirements and penalties,

· Inform landlords of relevant state and local requirements (housing codes, etc.),  

· Highlight the danger posed by deteriorated lead-based paint, the danger of lead dust hazards, and the importance of lead-safe work practices,  

· Inform landlords of available resources, such as:  one-day training in LSWP, free copies of Federal Field Guide, clearance dust testing, rehab loans, or HUD grants,  

· Offer technical advice about lead-safety, such as through an on-site meeting.   

The tone of the letter would be consistent with its purpose.  The goal of such letters would be to engage landlords and motivate them to take additional measures.  

Resource Intensity

Low workload; very low cost.  The biggest challenge would likely be identifying landlords’ names and addresses and following up with ones that respond positively.  

Circumstances Where this Strategy Can Be Effective

Presumably, small landlords who “want to do the right thing” would be the mostly likely to respond favorably to such a letter.  Responsible landlords with multiple properties might also respond.  Such a letter would seem unlikely to motivate “bad landlords” to act.  

Planning Considerations

· Decide who the letter should come from

· Prepare text of letter, and share with Alliance for comments

· Identify landlords to receive such letters and obtain their names and addresses

· Be prepared to follow up on requests for Field Guide, training in LSWP, etc.

Evaluation Factors

· Number of letters mailed.

· Number of landlords who respond.

· Numbers of:  Federal Field Guides distributed; on-site meetings with landlords; workers trained in LSWP; and lead-safe paint repair projects reported completed.

· Feedback from landlords.

· Feedback from tenants. 

3.  Inform Landlords about LBP or Lead Hazards in Their Properties

Since federal law only requires disclosure of known information, ignorance can be bliss for landlords.  “Giving the landlord knowledge” about LBP or lead hazards in his property takes away the option of checking the “Don’t Know” box and obliges him to make disclosures to future tenants, which provides a strong incentive to correct problems.  Under this strategy, health departments or community organizations would share property-specific information about the presence of LBP or lead hazards with landlords, presumably by certified letter.  Such property-specific data can be documented through:

· reviews of historical files of EBL case investigations,

· lead inspection or risk assessment results, 

· reports of laboratory analysis of lead dust wipes, paint chips, or soil samples collected by a lead inspector, risk assessor, or Lead Sampling Technician, and

· positive results from a spot test kit.  

Resource Intensity

Low to moderate workload, depending on the approach taken to identify property-specific data about LBP or lead hazards – and the intensity of follow up.

Circumstances Where this Strategy Can Be Effective

This strategy may be a useful way to put pressure on hostile or recalcitrant landlords – or to get the attention of landlords who otherwise do not respond.  This strategy might alienate landlords with whom a working relationship is being established.  

Planning Considerations

· Mine existing data about LBP and lead hazards to the maximum extent possible.    

· Protect patient privacy in reviewing health department records.

· In collecting new data, prioritize highest risk units and decide what’s needed to pass muster:  certified risk assessor or lead inspector; government inspector; or Lead Sampling Technician.

· Use spot test kits judiciously.  EPA guidance calls for disclosure of such results, but these tests are less accurate than lab analysis and may be challenged.  

Evaluation Factors

· Number of landlords informed of property-specific data.

· Track responses by landlords and document your follow-up actions.

· Numbers of:  Federal Field Guides distributed, on-site meetings with landlords, workers trained in LSWP, and lead-safe paint repair projects reported completed.

· Feedback from tenants.  

4. Link Code Enforcement and Lead Disclosure

Code enforcement agencies are in an exceptional position to address lead paint hazards by treating peeling paint as an urgent health hazard rather than a cosmetic problem.  Code agencies should be urged to target inspections to high-risk properties and/or problem landlords identified through this project.  Code inspectors need to be trained to identify lead hazards in peeling paint and settled dust.  Whenever code agencies document violations that are lead hazards they should officially cite the violations to the landlord and remind them of their duty to disclose this information to occupants.  Code enforcers who cite peeling paint violations can warn landlords about the dangers of lead dust, provide copies of the federal Field Guide, and refer them to training in lead-safe work practices.  When a lead paint hazard constitutes an actual code violation, code agencies can use their legal powers to order the landlord to correct the problems.  Finally, updating local codes to include lead paint hazards and/or a local disclosure requirement should be considered.

Resource Intensity

Code inspectors already enter many properties with deteriorated conditions, so it should take only limited additional effort for them to document lead hazards in high-risk units.  Collecting dust wipe or loose paint chip samples or doing swab tests can document hazards that owners must remedy if they are code violations – and which they must disclose to tenants in any case.  Hazard information can be included with notices that code enforcers would send to owners anyway.  At a minimum, chipping and peeling paint should be cited.

Circumstances Where this Strategy Can Be Effective

Information about hazards in their properties alone may motivate responsible landlords to take remedial action.  Other landlords may take action due to legal liability concerns – especially in light of the official source of the notice they are receiving.  Code enforcement can force even the most recalcitrant owners to make repairs.

Planning Considerations

· Analyze your housing code with regard to how it addresses deteriorated paint, lead hazards, and underlying causes of paint deterioration.  

· Assess whether your code agency has the capacity to add real value as a partner, and if so, initiate discussions to identify common interests and opportunities.  

· Develop systems for sharing information among health and code agencies and advocacy groups about code and lead violations as they are found.

Evaluation Factors

· Number of units checked for hazards and number of units with hazards identified.

· Number of landlords who respond.

· Results of follow-up code inspections.

· Feedback from landlords and tenants.

5.  Document and Report Disclosure Violations to HUD, EPA and US Attorneys

This strategy has perhaps the greatest potential for obtaining lead-safe repairs in the maximum number of units, but its use is primarily focused on landlords or property management companies with large residential portfolios.  Federal agencies have strong enforcement powers and the ability to levy fines and other penalties, giving them leverage over landlords who fail to comply.  HUD, EPA and the US Department of Justice (DOJ) have pursued “results-oriented” enforcement in a number of high-profile cases over the past four years, winning legal settlements that have required landlords to investigate tens of thousands of housing units for lead hazards and correct hazards in thousands of units.  Some settlements also included contributions by violators to community-wide prevention efforts.  Documenting and prioritizing violations is a necessary first step.

Resource Intensity  

Moderate to heavy workload.  Health and code enforcement agencies usually know who the worst landlords are, and some community groups have even better information.  Documenting violations of the disclosure law, including failure to deliver the EPA pamphlet, is something that few groups have tried to do previously.  Actively checking with tenants in units or buildings where lead hazards have been previously cited requires more effort, but is the best way to find high priority cases.  It may be helpful to collaborate with organizations that routinely receive tenant complaints (e.g., tenant hotlines or groups, legal services, etc.) to identify violators.  Additional research may be necessary in some instances to identify the actual owners of some properties.  Once a case is opened, federal agencies typically cease communication with the referring organization until the case is resolved, since negotiations with landlords are “enforcement sensitive.”  

Circumstances Where this Strategy Can Be Effective  

HUD and EPA are properly targeting enforcement actions against large landlords with the most extreme violations. For example, they seek larger landlords of buildings where lead poisonings have occurred, where there’s a pattern of bad maintenance and/or code violations, and/or where disclosure records have been falsified.  In some places, DOJ has enlisted US Attorneys to enforce violations of the disclosure law.

Planning Considerations
· Consider how to identify landlords with large holdings and widespread violations, document the extent of violations, and prioritize worst-case landlords who are not complying with the disclosure law.

· Develop a working relationship with HUD, EPA, DOJ and/or your local US Attorney and identify the appropriate federal agency to refer cases to.  Are they willing to use disclosure enforcement as a tool to get lead hazards corrected?  (While results-oriented enforcement has continued under the Bush Administration, it is unclear whether shifting DOJ priorities since September 11, 2001 will eventually curtail DOJ’s contribution to such cases.) 

· Find out what documentation federal agencies need to build a strong case.  

· Consider intervening in appropriate legal cases.  See strategy # 6.

· If an equivalent state or local lead disclosure is on the books, initiate local enforcement.

Evaluation Factors
· Number of cases referred to the Feds and enforcement actions undertaken.

· Number of settlements resulting from such referrals.

· Number of properties investigated for lead paint hazards and properties made lead-safe.

· Resources generated from penalties for community-wide lead safety projects.

6.  Intervene in Federal Disclosure Enforcement Actions 

“Intervention” is a legal term that refers to a party joining a judicial action already in progress in order to protect an interest or right that may be affected by the proceedings.  For example, state and local governments have intervened in federal disclosure enforcement actions, alleging that defendants also violated state and local laws.  This approach creates opportunities for local authorities to leverage federal enforcement cases to recover financial penalties, require correction of code violations, and direct resources to local lead poisoning prevention efforts. 

Resource Intensity

Difficult to estimate, but a relatively significant commitment is likely to be necessary.  State or local governments ideally would identify disclosure violations and refer priority cases to HUD and EPA, in order to be involved from the outset.  To ensure that the settlement meets the state or local agency’s objectives, they would need to play an active role in settlement negotiations, which could require a substantial investment of resources by state and local legal and/or program staff.  

Circumstances Where this Strategy Can Be Effective

This strategy has been used in a range of cases involving large and moderately-sized, cooperative and recalcitrant landlords.  It is likely to be most effective when a state or local agency has worked with federal enforcement officials to bring about a disclosure enforcement action, so that local officials are involved from the start.  By intervening, local governments can ensure themselves a role in designing settlements.  In some cases, the settlement may include penalty payments to the intervenors.  

Planning Considerations

· Develop relationships with federal disclosure enforcement authorities.  

· Refer priority cases to HUD and EPA for disclosure enforcement.

· Determine whether defendants in disclosure enforcement actions also may be held accountable under local laws and regulations. 

Evaluation Factors

· Number of cases in which additional plaintiffs intervened in disclosure enforcement actions.  

· Increased penalties dedicated to abatement, community based organizations, local governments, or child health improvement projects.

· State and local laws enforced as a result

7.  Leverage the Federal Fair Housing Act

Some landlords who are concerned about a child being lead-poisoned in their property may respond by refusing to rent to, or otherwise treat unequally, tenants with a young child.  Discrimination against families with children is illegal under the federal Fair Housing Act, except for properties that are specifically designated as “elderly only.”  Under this strategy, community-based organizations and health department staff would be alert to tenant complaints or seek to identify landlords who discriminate against children.  (Some landlords are remarkably blunt in explicitly refusing to rent to families with young children, while others are more subtle.  Often tenant suspicion of illegal discrimination is borne out by subsequent fair housing testing.)  Complaints would be documented and referred to the local fair housing enforcement agency.  Conceivably, enforcement of Fair Housing Act violations might offer the collateral benefit of pressuring landlords to address lead safety issues.  (The Alliance is unaware of any place that has tried to leverage the Fair Housing Act in this way.)

Resource Intensity

Low workload and low cost.  This could be an auxiliary strategy that is used opportunistically, as tenant complaints or other evidence of discrimination against families is picked up in the course of other strategies.  Fair housing enforcement agencies may turn out to be natural allies and helpful partners to community-based organizations and health departments working to protect children from lead poisoning.  

Circumstances Where this Strategy Can Be Effective

This strategy can complement other strategies for any landlord who discriminates against families with young children.  Small landlords are the most likely offenders, since large property owners usually are more careful to avoid fair housing law violations – or at least less obvious about breaking the law.   

Planning Considerations

· Extent of discrimination against families with children, which varies widely.

· Existence of a Fair Housing enforcement agency and its effectiveness in investigating discrimination against families with children and enforcing the law.

· Receptiveness of the Fair Housing agency to factoring lead safety issues into their settlements of Fair Housing complaints.

Evaluation Factors

· Number of complaints referred to the relevant Fair Housing agency.

· Number of complaints successfully resolved by the Fair Housing agency.

· Lead safety measures that are required of property owners in settlement of Fair Housing Act violations.  

